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WRITTEN BUYER AGREEMENTS 101

Written buyer agreements beneft consumers because they clearly and transparently
outline the services an MLS Participant will provide and how they will be compensated.

Beginning August 17, 2024, an MLS Participant “working with” a buyer will be required to
enter into a written agreement with the buyer prior to touring a home, including both in-
person and live virtual tours. This resource provides inormation about what provisions must
be included in the written agreement pursuant to the NAR settlement as well as other
provisions that, while not required by the settlement, MLS Participants may consider
addressing with their clients.

As you develop or reresh your agreement orms, keep in mind:

• Agreement orms should account or the choice and optionality consumers and real
estate proessionals have when negotiating the terms o their relationship permissible
under state law.

• Agreement orms should give the real estate proessional and consumer the ability to
eciently memorialize the relationship based on the transparent and clear
conversation they have when deciding to work together.

MANDATORY PROVISIONS

Pursuant to paragraph 58(vi) o the NAR proposed settlement agreement, written buyer
agreements must:

• Speciy and conspicuously disclose the amount or rate o any compensation the MLS
Participant will receive rom any source;

• The amount o compensation must be objectively ascertainable and may not be
open-ended (e.g., “buyer broker compensation shall be whatever amount the seller is
oering to the buyer”);

• Include a statement that MLS Participants may not receive compensation rom any
source that exceeds the amount or rate agreed to with the buyer;

• Disclose in conspicuous language that broker commissions are not set by law and are
ully negotiable; and

• Include any provisions required by law.

OTHER CONSIDERATIONS WHEN ENTERING INTO A BUYER
AGREEMENT:
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While not required by NAR policy changes, there are several other considerations and
contractual provisions or MLS Participants, associations, MLSs and other orms providers to
consider when creating or updating written buyer agreements:

• Format: Agreements should be organized, written in understandable terms or all
parties, and use a clear, readable ont size. MLS Participants are cautioned to avoid
pre-lling key terms like length o the agreement and compensation, and to avoid
changing provisions without legal advice.

• Types o Representation: To maximize broker and buyer choice, consider all types o
written buyer agreements permitted by state law, including short orm, limited
service, agency, non-agency, transactional, customer, among others.

• Broker Services: Agreements should clearly articulate the services the MLS Participant
will provide buyer.

• Consumer Protection: Agreements should clearly disclose all contractual obligations
o the buyer, duties o condentiality owed to the buyer, the Equal Housing
Opportunity statement. Consider including warnings regarding wire raud as well as
video and audio recording by sellers while touring a home or sale. MLS Participants
may also notiy consumers that they are providing real estate brokerage services and
advise buyers to seek appropriate proessional services rom inspectors, lenders,
attorneys, tax advisors and title agents, among others.

• Term and Termination: MLS Participants and buyers can negotiate and agree to the
duration o the agreement, including whether the term is automatically extended
until closing upon purchase contract ratication. Buyer agreements may include
provisions addressing termination with cause and without cause by both the buyer
and the MLS Participant. Termination by the buyer may also address whether there is
a carryover period, where compensation may be owed to the MLS Participant i the
buyer terminates the written buyer agreement and subsequently executes a
purchase agreement within an agreed upon time ollowing termination o the buyer
agreement.

• Compensation and Fees: In addition to the mandatory provisions above, MLS
Participants and buyers may agree to a retainer ee and address whether any retainer
is included in total compensation, credited against compensation and/or reundable.

• Conficts o Interest: Consider addressing how MLS Participants resolve potential
conficts o interest during the term o the agreement, including disclosure and
consent or representing other buyers submitting oers on the same property, dual
agency, designated agency, or transaction brokerage.

• Dispute Resolution: Written buyer agreements may include mandatory or optional
alternative dispute resolution, such as mediation or arbitration. The parties may also
agree to waive trial by jury and class actions in the event o litigation relating to the
agreement.
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NAR POLICY WILL NOT DICTATE:

• Type o relationship the proessional has with the potential buyer (e.g., agency, non-
agency, exclusive, non-exclusive, subagency, transactional, customer);

• Term o the agreement (e.g., one day, one month, one house, one zip code);

• Services to be provided (e.g., ministerial acts, a certain number o showings, negotiations,
presenting oers); or

• Type or amount o compensation charged (e.g., $0, X fat ee, X percent, X hourly rate).


